L. K. GOOGER, ET AL., () NO. A=-97687

PLAINTIFFS () FULTON SUPERIOR COURT
V8= ()
CITY OF ATLANTA, ET AL., ()
DEFENDANTS

ORDER AND JUDGMENT ON DEMURFERS AND MOTION TO DISMISS
AND GRANTING INTERLOCUTORY INJUNCTION

THE CASE

This 1s a sult brought by plaintiffs against defendants
in the Superilor Court of Fulton County, Georgla, seekinz to
eénjoin the defendants, jointly and severally, from continulng
to impede and interfere with the flow ¢f pedestrian and
vehicular traffic along Peyton and Harlan Roads 1n the City
of Atlanta, Ceorglaj from continuing to prevent and deny to
plaintiffs the use of sald Roads ag public thoroughfares;
from continuing to ohatruct, impede and interfere with the
movements of pedestrian and vehicular traffic along sald Roads
from obstructing, closing, vacating or abandoning sald Roads,
and for the declaration and jJjudzgment that certaln portions of
Ordinances of the Clty of Atlanta are unconstitutional and,
therefors, null and void.

This order aznd judgment relates to the hearing on the
gquestlion of the grant of an interlocutory lnjunction and on
demwurrers and a motion to dismiss flled in sald case, as
hereinafter set forth,

THE_PLEADINGS

The pleadings in the cass are as follows:
1. Original petition of L, K, Googer and others against
the City of Atlanta snd others, flled on December 17, 1662, with




rule nisi thereon of said date returnable on December 18, 1962;
2, Auendmert to petition flled December 15, 1962;

3. Supplemental auenduent to petition filed December 21,
19623

4, Denurrer of defendants filed December 21, 1962

5. Aunendment to supplemental amendment to petition filed
December 31, 19623

6. Defendants' renewed demurrers flled January 10, 1963;

7. Amenduent of plaintiffs striking originmal petition and
all amendments thereto and substituting rewritten petition and
stipulation relating to renewed demurrers, filed January 14, 1963;

8. Defendants' renewed and additional demurrers to plaintiffs’
amended and rewritten petition, filed January 16, 1963;

9, Motion to dismiss by individual defendants, other than
defendant Ceeil Turmer, filed January 18, 1963;

10, Answer of defendants, other than defendant Ceelil Turner,
filed January 16, 1983;
11, Answer of defendant Ceclil Turner, filed January 17, 1963}

12, Amendment of plaintiffs, filed January 21, 1963,

15. Defendants' renewed and ndditional demurrers to plaintifris!
amended and rewritten petition, as finally amended, filed February
4, 1963;

14. Application of krs. Sara C, Hall and Carl Thomas Kidd to
intervene as plaintiffs, filed January 22, 1963;

15, Intervention of Mre. Sara U, Hall and Carl Thomas Kidd,
flled January 22, 1963,
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she demurrers to be passed on In this case are defendants'
renewed and additional demurrers to plaintiffs' amended and
rewritten petition, as finally asended, flled February 4, 19635,
The rewritten petition was filed January 14, 1963 and the final
amendment by plaintiffs was filed January 21, 1963,

By paragraph 1 of defendants' renewed and sdditional
demurrers, filed February 4, 1963, the defendants renewed easch
and every one of thelr demurrers ag originally filed snd renewed,
a8 thereln stated; and by paragraphs 2 and 3 of sald renewed and
additional demurrers, as construed by the Court, all demwrrers
relate to am are directed ageinst plalntiffs' rewritten petition
ag finally amended and the intervention of Mrs. Sara C, Hall and
Carl Thomas Kidd filed January 22, 1963,

Plaintiffs' amendment flled January 21, 1963 was and is
sufficient to mcet the srounds of demurrer set forth in paragraphs
2 and 3 of defendants! renewed and addltional demurrers to
plaintiffs' amended and rewritten petition, £1lled Junuary 16, 1963,

Sub-paragraph (d) of paragraph 12 (a) of plaintifis' rewritten
petition flled January 14, 1962 alleges that "sald respective
paragraphs of the respective ordinances are unconstitutional and
imderogation of the same constlitutional provisions recited above
for the reason that sald paragraph purports to abandon sald

respective porticns of the partlcular rocads for the beneflt of
private persong contrary %o the law of this &State.,” A similar

allegation is set forth in sub-paregraph (d) of paragraph 18
of the intervention of krs, Sara C, Hall and Carl Thomas Kidd,
filed January 22, 19683, No speclal demurrers have been flled
t0 sald sub-paragraphs (d).

Upon consideration of defendants' renewed and additlonal .
demurrers filed February 4, 1963, and all renewed demwrrers as
aforgsald, IT IS CONSIDERED, ORDERED AND ADJUDGED as follows:



(a) Paragraph 1 of demurrers of defendants filed December
21, 1962, as renewed, 1s sustained as to the individual defendants,
and each of them, in thelr individual capacities, and plaintiffs®
petition as rewritten and as amended 1s hereby dlsmissed as to
sald individuals and each of them, in their individual capacities.

(b) Paragraph 1 of sald demurrers of defendants filed
December 21, 1962 as renewed 1s overruled as to the individual
defendants and each of them, in their officlal capacities as
members of the Board of Aldermen of the City of Atlanta,

(e) All of the remaining demurrers of the defendants,
consisting of defendants' renewed and additional demwrarﬁ filed
February 4, 1963 and all renewed demurrers other than paragraph
Afof the demurrers of the defendants flled December 21, 1962 as
renewed (which paragraph 1 is passed on by paragraphs numbered
(a) and (b) immediately preceding thie paragraph (¢)), are each
and all hereby overruled,

RULING ON MOTION TO DISMISS

On January 16, 19€3 all of the individuals, and each of
them , except defendant Cecil Turmer, filed in this case thelr
motion to dismiss the above captioned action on the following
grounds and the following reasons:

"1, These defendants, and each of them, move the Court to
dismiss plaintiffs' petition as toc them on the grounds that sald
petition shows on ii:s face that all acts of these defendants,
which are complained of and set out in plaintiffs' petitlion, were
acts performed in their officlal capacity as Mnyorand Members
of the Board of Aldermen of the Clty of Atlanta and that plaini ffs'
petition shows on its face that plalntiffs are not entitled to
proceed against these ddfendants 1n théir individual capacities,"

Accordihg to the Court's construction of the plaintiffs’
rewritten petition Ivan Allen, Jr.was named as a defendant only
in his officlal capaclity as Mayor ef the City of Atlanta. The
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remaining individuals, including Cecil Turner, were named as
defendants individually and in their officlal capacities as
members of the Board of Aldermen of the City of Atlanta.

Upon eonsideration of sald motlon to dismiss, the same is
hereby sustained and said action 1s hereby dismissed as to each
and all of the individual defendants therein named, in their
individual capacities,

PLEADINGS, ADMISSIONS AND STIPULATIONS

The pleadinzs as they presently exirh and in respect of which
hearing was had and this order and judgment are enterad,are
plaintiffs' rewritten petition filed January 14, 1963, ihe
written petition coneists of paragraphs numbéred 1 through 12,
both inclusive, to gether with paragraphs numbered 12(a), 13, 14,
14(a) and 15, By the answer of all defendants except defendant
Cecil Turner, flled January 16, 1963, paragraphs 1 and 2 of the
petition are admis¥ed; defendants say paragraph 3 requires no

. answer and they deny paragraph 4 and paragraphs € through 14,

both inclusive, As to paragraph 5 of the peiltion, the defendants
in paragraph 4 of their answer allege: "answering paragraph 8 of
pilaintiffs' petition, defendants admit that the ordinances

referred to therein as Exhibits A and B were duly enacted by the
Board of Aldermen of the City of Atlanta znd signed by the Mayor,

all of lm.ch wag done 1n compliance with and in the manner prescribed
by the Charter o. the City of Atlanta., For further answer,

defendants show that sald ordinances speak for themselves as to
their content,.” ‘nus defendants virtuslly admit all of paragraph 5.

In thelr answer defendants make no angwer as to paragraphs
12(a), 14(a) and 15, although in thelr renewed and additional
demurrers filed on January 16, 1963, the same date on which thelr
answer was filed, they demurred speclally, in paragraphs 2 and 3
thereof, to paragraph l4(a) of the plaintiffs' rewritten petition;
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and also demurred therein to paragraph 15 of plaintifis' original
petition, thus being mindful of the faet that paragraph l4(a) was
and 18 in plaintiffs' petition; and by defendants' renewed demurrer
filed February 4, 1983, wnich was fliled after plaintiffs' amenduent
of January 21, 1965, adding paragraph 16 to thelr petition, the
defendants, by paragraph 1 of sald demurrer o February 4, 1963,
renewed "each and every one of their demurrers as originally filed
and renewad herein." Paragraph 16 added to plaintiffs petition

vy sald amendment of Januery 21, 196% met paragraphe 2 and 38 of
defendants' renewed demwrrers filed Janusry 16, 1963,

By paragraph l4(a) of plaintiffs' rewritten petition it is
alleged: "Plalntiffs show that Section 1 of the regpective
ordinances and the implementing actlon on the part of the defendante
in erecting the regpective barriers referred to above, is further
in derogation of the regp ective constitutional provisions set out
above for the reasont hat sald sectlions of the respective
ordinances and the sald implementing action was for the purpose
of establishing a 'raclal buffer'! to control the place of residence
of the negro plaintiffs herein, and others similarly situated,"

Ey the failure of defendants to answer sald paragraph 1l4(a), the
defendants admlt sald paragraph and certainly that portion
thereof which alleges fuctually that Sections 1 of the respective
ordinances and the implementing action on the part of defendants
in erecting the respective barrilers referred to "was for the
purpose of establishing a 'racial buffer' te control the place

of residence of the negro plaintiffe herein, and cothers similarly
situated."

A similar observation in respect of the failure of defendants
to answer paragrapn 12(a) of plaintiffs' petition is not made in
respect of that portion of sub~paragrapn (d) of said paragraph
12(a) relating to the abandonment of the respective portions of
the two roads "for the benefit of private persons," for the
reagon 1t cannot be sald that the reéspective paragraphs of the



ordinances show upon their face that the closings were "for
the benefit of privete persons,™

Section 1 of each of these ordinances shows that the portions
o{ the roads are "abandomed for street purposes as no longer needed
a# such."” 1he words "as such" are to be censtrued as meaning "for
street purposes." It is significant, however, that the particular
purpose or purposes for whieh the portions of the roads were
abanduned are not indicated on the face of the ordinances, the
ordinances being entirely silent in that respect, It is also
significant that Section 2 of the ordinances reserves to t he City

of Atlanta "a general easement for al) utilities, both pubiic
and private, now located in ssid straeet ."

In respect of the effect of the faillure of defendants to
answer paragraphs 12(a) and particularly peragraph 14(a) of the
plaintiffs' rewrlitten petition as dlspensing with proof thereof,
and that the allegations of such paragrapns not answered are to
be taken as true, s¢e Natione v, Lassiter, 94 Ga. App. 504, CITING
Mosg v, Youngblood, 18? Ga. 188'(2), and Evans v, Bredow, 95 Ca,
App. 488, 489, 490, See also Georgla Code, Annotated, Section
81-103, Section 51-305, Section 81-306 and Sectionm B51-308.

On the hearling there was offered by counsel for plaintififs
and sdnitted in evidencs on behalf of plaintliffs, and identified
as "P-3", affidavit of Mrs. Ruby L. Camp and others, to which
there wae attached as a part thereof marked Exhibit "A" a so-called
photograph showing a bsrrlcade or barfier, and also a sketch or
map showing locatlon of barriere thereon ldentified by "X" marks,
It was stipulated on the hearing by counsél for the partles that
the barricades thus shown on 'the sketch on Feyton Road and Harlen
Road, respectively, are of wooden & tructure supported by steel
beams dug into the ground,whlch barricades run across the street
from eurd to eurb, 1f there was in fact a curb, and that such
varriers preventid vehicular travel at such puints, and also
pedestrian travel unless the pedestrien went over or around the
seme; and it was slso stipulated by counsel for the parties on
the hearing that eald barriers were put up a short tlme after the




signing of the ordinances in question, and are substentisl in nature,

The ewkdence offered on behalf of the plaintiffs consists of
the following:

Plaintiffs' Exhibit No, 1, certified copy of ordimance 1n
relation to abandonment of Feyton Road, S.¥. (The certificate
thereto attached relates to abandonment of a portion of Harlan
Road, 5.W., but this is regarded as immaterial);

Plaintiffs' Bxhibit No, 2, certified copy of ordinance relating
10 abandonment of a poriion of Harlan Road, 5.W.}

Plaintiffs' Exhibit No. 3, affidavit of Mprs, K uby L.Camp
and others with Exhibit "A" attached;

Plaintiffs' Exhiblit No., 4, affidavit of Ruby L. Camp end
otherss

Plailntiffs' Exhibit No, 5, affidavit of «re, Harold Johnson
gnd others;

Plaintiffs’' Exhivit No, 8, affidavit of D, L. Hollowell, with
Exhivits "A", "E™ and "C" attached;

Plaintifrs' Exhibit No. 7, certified copy of lap showlng
Peyton Road}

Plaintiffs' sxhivit No., 8, certified copy of Map showlng
Harlan Road, and a portion of Peytun Roads

Plaintiffs' Exhibit No. 10, affidavit of Joseph T, Blckers;

Plaintiffe' c<xhibit No, 11, certified coples of six deeds,

Plaintiffs' ixhivits 1, 2 and 3 above set forth were offered
and admitted in evidence without objection,

Paragraphs 4 of plaintiffs' sxhibits 4 and 5 were objected to
on the ground that same constituted a mere conclusion, "there being
no facts on which they previously testified to to substantiate 1t."
Sgid objection 18 overruled. Seée Burton vs., O'Neill Mfg. Co.,

126 Ga. 805,




Plaintiffs' Exhibit No, 6 Afridavit of D, L, Hollowell,

gbjeetions of Defendants

Paragraph 1 of affidavit of D. L., Hollowell of date January
17, 1963 #ontalns, anong other things, the following:

“"That cn 3eptember &, 1962, there appeared in The Atlanta
Journal an article which reflected that the Mayor indicated that
the road patterns in the Harlanand Peyton Roads area wmculd be
changed s0 as to effect a 'raclal buffer.! A copy of sald article
is attached hereto, marked Exhibit A, and incorporated herein by
reference,” Attached to Mlald affidavit is Exhibit "a."

Counsel for defendents obJected to that portion of paragraph
1 of said affidavit above set forthand tothe E£xhiblt thereto
attached, on the grounds:

1, (a) That it is of hearsay, anarticle that is written by a
newspaper reporter, and t his one, lnecldentally, carrie: the

by-line of Ralelgh Bryans. It is obviously the words of that
newspaper reporter and it 1s of hearsay; (b) that it is an opinion,

2. Counsel for defendants objected tot he entlre neuspaper article,
and to t he affidavit of D, L, Hollowell "on the ground that the
words used by the affiant, 'racial buffer,' are his own words,
apparently."

8., Counsel for defendants obJjected to the portion of sald affidavit
"wherein the affiant deserites the contents of the newspaper
article on the ground that his deseription of it 1s his own personal
opinien, which hag no probative value, He can't testlfy as t0 his
opinion from this newspaper article.” N

%-’::«
4, Counsel for defendants also objected to( he article in its
entirety on the ground that it is of hearsay.

8. Counsel for defendants further objected to that portion of the

paragraph in the newapaper artiecle which 1ls attached as Exhibit A

"on the ground that it 1s obviously an opinion of thewriter of this

newepaper article; that if it were¢ otherwise admissible, which we
«Hw




deny, it would still be objecticnable on the ground that 1t 1is
mere opinion of this newspaper writer, since, except for the
quoted portions of 1t, it simply glvee his resume cf what he
thinks happened at that time, and what conclusions he drawe
from 1%; and for that reason, weé say it is inadmissible."

Paragraph 2 of affidavd t of D, L, HOollowsll, of date January
17, 1963, contalns, amcng other things, the followling:

“affiant shows further that it is common knowledge that the
abandonment of the portions of Harlan and Pa}ton Roade 8s rerflected
in the ordinances shich are attached to the original petition in
the instant case, marked Exhibits A and B, was for the purpose of
establishing a 'raclal buffer' zone between white and negro
citizens of the City of Atlanta."

Counsel for the defendants objeected to the portlon of sald
paragraph 2 above set forth "on the ground that that is herely
an cpinion of the affiedt; his opinion, of course, belng 1t's
common knowledge is het a statement of faet, but is merely &
statement of opigion, and unless the Court undertakes the view
that the Court can take Judicial notice of this so-called cowson
knowledge, then 1t is merely his oplnion. There are no faets
on which to substantiate 1t, # % « I thipkthat the Court could
not tgke judiclal uotice of enything that can be disproved. The
only common knowledge that is before the Court ai this time 18
what the newspaper says, and that doesn't makKe it common knowledge
thet your Honmor can take judielal notice of. That mzke: 1t the
knowledge of the newspaper.”

Paragraph 2 of affidavit of D, L. Hollowell, of date January
17, 1963, contalins, among other things, the followlng:

"That direct and indirect indieations of this purpese have
been refk cted repeatedly Lln the metropelitas press as shown by
Bxhibits A and B and C, to this affidavit, all of which are
incorporated hereim by reference.” '
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Counsel for defendants objJected to the s atement of the
affient "that the diredt and indireect indications of this
purpose have been reflected repeatedly in the metropolitan
papers (press), for the reason that that is the opinion of the
affiant. It recites no facts upon which to base the opinion
and 1s purely a conclusion and opinion of his, and for that
reason 18 not admissible."

Counsel for defendants also objected to the sentebcs 1n suaid
portlon of sald paragraph 2 “whereln Exhibits A and B, and
EXhibit C is some sort of a bulletin that was put out by scue
organizetion called t he Southwest Citizens Associatlon, on the
ground that anything contained in Exilplts A, E and C would be
# « & hearsay. It doesn't purport tc be anything othey. than the
statement of scome third party, elther a newspaper report or
some other individuel, and 1t would have no probative value in
this Court; secondly, it would be clearly hearsay.”

Feragraph & of gffiduavit of U, L, Hollowell, of date January
17, 1963, comtains, among othey things, the following:

Paffiant further shows that in at least two mweetings since
January 1, 1963, whieh meetings were attended by the affiant, the
sald Mayor has relterated the faet that the roads were closed for
the purpose of 'effecting stability in the Harlan-Peyton Road Area.'"

Counsel for defendants objected to seid peragreph upon the
following grounds: (1) "It is hearsay to ssy what the sayor seld;
and (2) that even if the Mayor sazid 1%, It wuld not be heard in
this Cowrt to ge behind the ordinance and t ell us or the Court
what his motives were in passing that ordinance, and, therefore,
it is not admiseible under elther theory." '

Parsgraph 4 of affidavit of D, L, Hollowell, of date January
17, 1963, contains, smong other things, the following: '

"fhat the agplicantg for the abandening of the said portlone
of Harlend and Peyton Roads have publiely stated that thelr
lle



reason for same wes t0 'stabllize' the area generally known as
Cascade Heights, Utoy Creek and Peyton Forest."

Counsel for defendants objected t o sald portiamof sald
paragraph on the ground “that this affiant cannot state what gome
other perscns have stated simply because 1t 1s hearsay; that is
particularly true since these applicants for the ordinance are
not adverse partles; thelr statements would not bind anybody;
it wouldn't be statements against thelr 1nterssf; it would eimply
be rank hearsay." |

Paragraph 4 of affidavit of D, L, Hollowell, of date January
17, 1963, contains, among other things, the followlng:

"That by stabilizing 1s msant the malntenance of the present
racisel character of the general area, namely, Caucssien,"

Counsel fur defendantsobjectad tu that portion of said
paragraph 4 on the ground "that it 1s & conclusion of the affiant.
It has no probative value. For him to say what is meant by
someone else's stating the word 'stabllizing' 1s a conelusion,
He first says what the people sald it was for, to stabillze the
neighborhood. Then he states it iffbther worde, by stabillzing
is meant the malntenance of the present raclal character of the
general area, namely, Caucasian. In other words, he i1s telling
you what stabllizing means and we say he 18 not competeni to do
that, It is his own conclusion. Certainly, me a lay witnese,
he can't testify to it | '

Each and all of the objections to the affidavit of b, L.
Hollowell and the uxnibits thereto, and to portions of said
affidavit, are hereby overruled,

ef this Grder and Judgment , Supre, at Peges 6 and 7 thereof in
relatlon to fallure of the defendants to answer paragraph l4(a) of

Plaintifis' originel vetition, The Exhibits to 8dl d affidavit are

matters of ¢ omuon knowledge of whieh Judiclal notice may be taken,
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In this conneetion see the portions



In respect of paragraph & of affidavit of D, L, Hollowell
and defendants' objectlon thereto, as herelnabove set forth, and
also in respect of the enactment of the city ordinences relating
to the abandonment of portions of Peyton Road and Harlan Road,
and their approval by the Mayor oft he Clty of Atlanta, reference
is had to the Charter and Related Laws and Code of General
Ordinances of Atlanta, 1953, as set forth in Seetions 153 .1, 13,10
and 13,11 thereof, and to Georgla Laws 1539, pages 833 and 835,
and t o Georgla Laws 1874, pages 117 and 118, The Mayor of the
City of Atlanta was evidently acting in his official capacity as
such 1in the meetings referred to in paragraph 3 of the affidavit
of D, L, Hollowell.

As to Judicial notice, reference is made tc that portion of
this Order and Judgment, infra, dealing with that matter.

In respeet of alleged hearsay evidence, see Moore vs.Atlanta
Traneit System, Inc., 105 Ga, 70, and particularly the history
and background of tne_Hearaay Rule and its exce)tions as set
forth at lenzth by Eberhardt, Judge, in his Opinion beginning
at page 78. HReference 1s alsgo had to the ease cf Lallas County
vs, Cormercial unlon Assurance Company (United States Court of
Bppeals, Fifth Circuit), cited in the loore case, wherein the
views of Wigmore and other law writers on the Hearsay Rule are
set forth in the Opinion amd the footnotes thereto., In view of
the fact that neither the Mayor nor any of the members of the
Board of Aldermen of the City of Atlanta were used by the defendants
as witnesses 1in the case at bar, elther by way of affidavits or
depositions, to testify as 1o the purpose or purposes or object
or objects of the enactment of the ordinances under attack in
this case, and in view of the further fact that the only defenses
offered were of the invocation of the rule that thelr motive or
motives in the enactment of t he ordinances, and the approval
thereof by the Mayor insofar as hie approval was concermned, could
not be inquired into, and the purported defense pradicated upon
affidevits as tot he character of the use of Feyton Road and Harlan
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Road (and the latter defense relating, if at all, to purpese or object),
the Court does not regard the Hearsay Rule as inhibiting proof of the
newspaper article and other publicity as history and background of the
enactment of the ordinances and the purpose thereof., This #s
Particularly the case in view of the admission by t he defendants of the
allegations of paragraph 14(a) of the plaintiffs' rewritten petition
by thelr fallure to answer sald paragraph, The inference may be drawn
that the defendants were content to ablde the legal effect of their
fallure to answer that paragraph, wherein it was alleged that the
ordinances and implementing action in erseeting the barricades or
barriers was for the purpose of establishing a "racial buffer.” The
Dallas case referred to in the Moore case, gupra, is reported in 286
Fed, 24, 388, and see particularly Livisions of Opinion 1-14 gnd 15

at Pages 396, 387, 398, See also that portion of this Order and
Judgument, infra, deallng with t he matter of Jjudiclal notice.

Plaintiffs' Exhibits 7 end 8, belng certiflied coples of maps,were
offered in evidence., Counsel for defendents objected thereto on the
ground that said maps were immaterial, irrelevant and prejudicial "on
the ground that they relate only to tax matters, and they are not
admiesible to show exact boundariles; they are not the highest and best
avidence of boundasries; t he deeds bteing the highest and best evidence
of the boundaries," Said objectlon 1s hereby overruled,

On the hearing caunsel for defendants proposed to read into the
record in this case as evidence "certain portions of the testimony of
‘#tnesses in a prior case," bearing the certificate of t he reporter
who took that record (being transcript of a csse that was tried in the
Municipal Court of the City of Atlanta.) Counsel for defendants
objected thereto on the yound fthat the mere reduction of these
witnesses' testimony and théir statemente in writing and having the
gcourt reporter put a certificate on it (said transcript) does not
prevent it from veing hearsay." whersupon, the following took place:

"THE COURT: I don't think it would be admissibvle in any event
because 1t is only admissible by way of impeachment, It 1s not
admissible as independent proof because it 1s not the same case,

- This is in a different court,

"MR. HOLLOWELL: We submit that this evidence can constitute
an affidavit relating to such matters,
=14




"THE COURT: It's not an affidavit. It is merely a certificate
of the Reperter that & certaln person at & certain time and place
testifled as follows under oath,

"You can't use a transeript of one court in a different trial,
and particularly, in a different court, Furthermere, it is not
between the same partlies. I can't conceive of it being admissible
at all in that form,

"That record can't be used at all except for one purpose, I
believe, and that 1s 1f the witness by affidavit or otherwise had
testlflied to the contrary of what 1s reflected in this record,
upon proper verificetlon by way of lmpeachment. It is obviously
not belnz offered for impeachment.

"MR. HOLLOWELL: I belleve those are all of the afridavits
that we have at this time., I would like, of course, to make an
offer of proof as to what we would have put in,

"PHE COURT: I don't think 1t is proper to do that. I would
not conslder as evidence any statement as to what you propose
later to offer as evidence in the case.

"MR, HOLLOWELL: Very well, gir. Then that leaves us with
the affidavits which we have already put in subject to the
particular objections.”

Paragreph 1 of affidavit of Josepn T, #Pickers of date
January 21, 1963 1s as follows:

"fhat in the mid-fall of 1962, he, as President of the Eupire

Keal Ectate Board of this Clty, was lavited, along with a delegation
of four other members, to come to the office of Mayér Ivan Allen,
Jr,, for a conference with the sald Mayor and a delegation from

the Southweet Clvic Assoclation, That at sald meeting, the said
Mayor presented to the affiant and five of his members a plan fa
closing Peyton Hoad and Harlan Road and forming a cul de sac the
base of which would be generally Tee Road and the legs of which
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wouli be Harlan and Peyton Roads, regpectlively; that a simllar
cul de sac was proposed with a base being approximately 100 feet
to the south of Tee Road and the leg of which would be generally
Peyton Road and Harlan Road as they respectively e xtend to the
south of said point; that a 100 foot 'no man's land' was proposed
between the bases of the two sald street layout, That the reason
given for said proposal was to stabalize the Utoy Forrest-Peyton
Forrest Aregs which are located generally and more or less
immediately to the s outh of the presently located barricades on
Harlan a nd Peyton Roads," '

Counsel for defendants Objected to said paragraph 1 of sald
affidavit "on the ground that it is hearsfly; and second, on the
ground that 1t lg irrelevant, lumaterial and highly prejudicial
in that 1t iliustrates no issue in thls case and has no probative
value in this case." Sald objections are each and all hereby
overruled., In this cmnection see reference to the charter powers
of the Mayor of the City of Atlenta referred to at the top of page
13 of this Urder and Judgment and what has beesn sald above in
respect of Hearsay Evidence Rule,

Faragraph 2 of affidavit of Joseph T, Bickers of date January
21, 19683 is as follows:

“That later in the Fall, the sald Mayor requested the affiant
to appoint two people tomeet with two persons to be appoluted by
one Mr, Dupree Jordan, a newspaper man in the southwest area of
Atlante, to furgher discuss the matter. That on or about November
27, 1962, the afflant, along with two persons appointed by him, met
the sald kr, Jordan, a wr, Virgll Copeland, Pregldent of the Southwest
Civie Assocl:tlon, and a Mr, Bullard of Bullard-lMitchell Realty
Company, for further discussgion. That at sald discussion meeting,
the sald Mr, Jordan and assoclatés made known to the affiant and his
assoclates the fact that the former were desirous of having the
latter to sell the Negro community on the ildea of closing Harlan
and Peyton Roads in the matter referred to above g0 as tO prevent
~ them from opposing the petition which had been filed with t he City
0f Atlanta by the sald Mr. Copeland and others for the purpose of
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¢losing the above-mentioned streets., Further, the reasms glven
to the affiant ahd his assocliates were that the petition to close
the roads was to prevent Negroes from buying and moving into the
sald Feyton Forrest-Utoy Forrest Area. It was reasoned by t he
delegation which was meeting with the affiant and his assoclates
that if Negroes moved into the area, the white people presently
living there would, among other things, 'panic' and sell their
property at a ioss, However, the affiant amd hls assoclates
informed the cther delegaticn that experience had proven the
contrary to be true; that is, that with the advent of Negroes
moving into a decent area, the sellers of the propertles had
normally been able to gell at a higner than normal market value
rather than lower than normal market value, 9%That upon the affiant
and his assoclates having indicated their unwillingness to comply
with the request of the other conferees, they, the other conferees,
indicated that they would proceed mwmir application to
have the roads closed so &s to prevent Negroes from buying land

in the above-mentioned area."

Counsel for defendants objected to that portion of paragraph
2 beginning with the words "That at said discussion meeting," etc.
and ending with the words "property at a loss." Counsel for
def@pdantes objected to sald portion of sald paragraph 2 of affldavit
of Joseph T, Bickers "on the ground that it is hearsay. And Your
Honor will note that the afflant is not telling us what he did and
what he saw, He 1s telling us what someone else sald to himg
& third party, not a party to this litigation, # « % « And,Your
Honor, I gssume n8 is going to take it one step further, and
further, therefore, the Mayor would have authority to bind these
defendants by setting up such a conference. That is the only
theory on which it could be admissible, Your Honor, as an admission
against interest," The Co.urt thereupon stated: "Incldentally,
collaterally, maybd there is a referance there to a petition which
has been filed, or would be filed by a Mr, Copeland, Is there any
sueh record as thatt" To this query ccunsel for defendants stated:
"He would expect that we would probably introduce later on in the
trial the petition flled by certaln citizens of the clity which was
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acted on by the Mayor and Board of Aldermen, « « ¢ It is a
public reecord,"

The first two sentences of sald paragraph 2 of t he affidavit
of Joseph T, Blekers were not objected to. In the portion of sald
paragraph 2 beginning with the words "That at sald discussion
meeting,™ etec,, there appears the statement in respect of opposing
the petition which had been filed with the City of Atlanta by the
sald Mr. Copeland and others for the closing uf Harlan and Peyton
Roads, According to the affidavit o Bickers the meeting at which
Bickers was present was held on or alout November 27, 1862, It
appears from the copy of notice of public hearing set forth on
the certified coples of ihe two ordinances, that the notices bear
date November 23, 1962; that the ordinances were introduced at
the mesting of the Mayor and Board of Aldermen on November 19,
1962 with meeting of the Publlc Works Committee to be held on
December 14, 1962, and the ordinances appear to have been adopted
and approved December 17, 1962, Affidaiit of Wyont B. Bean
offered and admitted ln evidence on behalf of defendants, and
which 1s hersinafier referred to, Qas attacheﬁ thereto signed
ﬁetiuom petitioning the Mayor and Board of Aldermen 10 close
and abandon Peyton Road, S.W. for a distance of two hundredtIEOO)
feet., The reference in the affidavit of Bickers to the petition
filed with the City of At lanta for the purpase of c¢losging the
st?eetl evidently had reference to tﬁa petitions referred to in
the affidavit of Wyont.

The objection of counsel for the defendants to that porticon
of paragraph 2 of the affidavit of Bickers beginning with the
words "That at sald discussion meeting," ete., is nereby overruled,

Counsel for defendants also objJected to that porticn of sald
paragrepn 2 of the affidavit of Bickers beginning with the word
fHowever,” and ending with the words "nmormal value," ete.,"on the
ground that 1t is irrelevant, immatverial and highly prejudicial,

It hys no place in this law sult and this litligatlon; that the only

conceivable purpese of inserting 1t in this affidavit 1s to prejudice

this Court and these defendants by interjecting a raclal issue into
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this case that has no bearing on the law sult as filed, and we
object to it on that ground,” Sald objJection is hereby overruled.

Counsel for defend:unts objected to that Lortion of paragraph
& of the Blckers arfidavit beginning with the words "the otk r
conferees," ete, and ending with the words "above-mentioned area,"
on tne ground that it 1s hearsay and a conelusion and an opinion
of the affiant, Sald objections are hereby overruled,

Coungel for plaintiffs offered and there wae admitted in
gvidence without oWg@ction six warranty deeds °

MOTION OF COUNSEL FOR DEFENDANTS FOR
DENIAL OF INTERLOCUTORY INJUNCTION.

At the cocnelusion of the plaintiffs' evidence and before
defendants ofiered any evideﬁeo, and upon announcement by ccunsel
for plaintiffs that they rested, counsel for defendants made an
oral motion that the Court deny an interlocutcry injunction on
behalf of the plaintiffs, The Court regerded such motion as in
the nature of a nonsuit and denled sald motlon at such stage of
the hearing. In this connection see Xlght vs. Gilllard, 214
Ga, 445 (2),

EVIDENCE FOR DEFENDANTS AND RULINGS ON
LCTIONS THERE

Defendante offered in evidence six affidavits of individuals
relating to the naturé and character of ~eyton RKead and traffic
thereon, some of sald affidavits referring to the ugse of Peyton
Road and others to the use of ®th Peyton Road and Harlan Roadj
reference being made to the use of sald Roads as a "drag strig"
and "speedway" and "racing sress by teenagers." Only one affiant,

James L. Buffington, appears to reside on Peyton Road, his residence

being 590 Peyton Road, S5.W., MNone of the other affisnts appears to
reside elther on Peyton Road or Harlan Hoad.
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The remaining affidavit 1s by cne Wyont B, Bean, Flant
Enginger for t he Uity of Atlanta, wlth petition attached directed
to the Mayor anml Board of Aldermen of the City and petitioning for
the closing and adandonment of Feyton Road, S .W. for a distance of
two hundred (200) feet gast of the junction of the corners of Land
Lots 204, 215, 212 and 213 (evidently intended as two hundred (200)
feet west, In this connection see Map, Plaintiffs' Exhibit P-7,,

Affidavit of Jamee L. Buffingion, 1dentiﬁ;&d as D-1, was
objected to as to each and every paragraph thereof on the ground
of hearsay, without probative value in this case; "none of these
parties are plaintiff or defendants in the case; they are not
parties, a nd there has been no allegation to the effect that they
were the reasons that thiadrosd wes closed. There is no evidence,."
This affidavit was also objected to by counsel for the plaintiffs
on the ground that it was 1lrrelevent and lnmaterial, and "inconpetent
for any proof that would be requir:d in the case or any negativing
of proof which has been made by the plaintiffs." Counsel for
plaintiffs also stated "in addition to ihe objections which we have
mede dealing with the matters of hearsay, we alsow ould state,
Your Homor, that certainly if ownership ls attempted to be proved
by this instrument, 1tself, t ne only statement of the affia to
the effedithat he owns the sald property is not the nighest and
best evidence. All of the objectlions except that in relation to
ownershlp are sustalned. 7The objection in relation to statement
of ownership 1s overruled. 7The affidavit 1s not regarded us
evidence.

In respect of arfidavit of Carlton J, Owense, ldentifled as

D=2, counsel for plaintiffe objected to each and every paragraph
thereof on the gromd "that it is completely immaterial, irrelevant,
incompetent and a conelusion whieh, or the results which the
afflant seeks to draw in the laet paragraph are mere conclusions
and therefore are not subject to being recelved as being admlssivle
Lo this percienier caao.;‘ also on the ground that the affidavit
has no probative value in the case. Sald ovjections are hereby

sustained,
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In respect of atfidavit of Leonard lee, ldentifled as D=3,
counsel for plaintiffs objected to the affidavit on ihe same
grounds urged to affidavit of James L. Buffington and Carlton
J. Uweng, &s above set forth, and on the ground that it has no
relationship to the lssue before the Court and has no probative
value, S=214 objectione are hereby sustalined,

In respect of affidavit of Mre, C. A. Porter, ildentified as
D-4, and affidavit f Mre. Colleen Ramsey, identified as D-5,
counsel for plaintiffs made the same objectlons thereto as to
affidavit of Leonard lese, D-5. Sald objections are hereby sustained,

In respect of affidavit of Mrs, Alexander 5, Kobus, ldentified
as u~6, counsel for plaintiffs objected thereto on the same grounds
that were mnade to affidavit of Leonard Lee, bD-3, except as to
portion of said affldavit of said Mrs, Alexander 5, Kobus
hereinafter referred to., Sald objections, with sald exce;gtion,
are hereby sustained, Counsel for plaintiffs did act objeet to
that portion of the affidavit of Mrs, Kobus which states: "My
husbgnd and I are retired and have lilved in this neighboerhood
approximately three years. Up %0 the time that the City of
Atlanta closged Feyton and Harlan Roeds both of these Btreets
were u=msd by drivers as a cut-through to kMarietta and other
points in that direction.®

Counsel for defendants offered znd there was admltted in
evidence without objectlion affidavit of Wyont B, EBean, with
petitions for closure of portion of ~eyton Road attached,

JUDICIAL NOTICE

At the conelusion of the evidence, both for plaintifis and
defencunts, counsel for plaintifis asked t he Court to take Jjudieisl
notice of certain satters, stating, among other tninge, as follows:
"lhere has for many months been in the general southwest arees
gontentlions relative to the expansion of Negroes into that area.
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This has been so openly and notdariously publiecized by every routine

and common communicative medlia or communication media that 1t is

of sueh notoriety that it falls within the scepe of that which we
mentioned im American Jurisprudence twenty forty nine (evidently
referring to Volume 40 American Jurleprudence, on the subjeet to

gvidence, page 49, dealing with "matters of common knowledge)) I

think that in 1ight of the knowledge or the facts that have come

1ato existence thﬁr& we are then in a positicn to take Judiclal

knowledge of what, if Wg, has been dwme 1n'an effort to elther |
restrict or to expand thls attempt one side to move in, and the
attempt on the other side to keep them out.”

Section 38-112 of the Code of Georgla, Annotated, provides that
among ot her matters specifically mentioned therein "all similar
matters of public knowledge ghall be judiclally recognized without
the introduction of proof "

In Southern Kallwey Company v. Covenia, 100 Ga. 48, the Suprene
Court guoted approvingly from casee in the Supreme Court of the
United State® as follows: "In the case of Minnesota v, Barber,

136 U.8, 321, ¥r, Justice Harlan sald: 'If a faet alleged to exlst,
upen which the righis of parties depend, 1s withlns common experience
and knowledge, 1t is one of which the courts will take judicial
notice,' In Ah Kow v, Nunman, 5 Sawyer, 560, Mr, Justice Field

said: ‘'We cannot shut our eyes te matters of puvlic notorlety and
generel cognizance. When we take our seats on the bench we are

not struck wlth blindness, and forbidden to know as Judges what

we s¢e s men,'"

See also Wolfe v, Georgla Rallway and Eleciric Company, 2 Ga,
ADD. 499 (3-c), 5043
Mutual lAfe Insurance Company ve, Davie, 79 Ga, App. 336;
State Highway Department v, Hendrix, 215 Ga. 621, 8233
Hunt v, Arnold, 172 ®ed .Supp. B47;
Ohie Bell Telephone Compeny v, PMublic Utilities Commission
of Ohie, 201 U.S, 292, And see 31 C.J. See. (Kvidence),Sections
9, 11, 12 and 13,



in the case at bar the Court takes judiclal notice as a
matter of comson knowledge throughout the ccmmunity of which the
Court has territorial jurisalction that enactment by the City of
Atlenta of the two ordinances under attack in this ease, and
their implementation by the erection of the barricadss the
malotenance of whieh is sought to be enjolned, was fort he purpose
of establishing a raclal buffer, barrier or gzone, with the view
of stabllizlag or effecting stabllity for white rauce ownershlp and
occupancy, in undefined area referred to as the Harian-?@yton Road
area or Utoy-Forrest and Feyton Forrest aress lying south of sald
barricades, and preventing or attemptionz tu prevent property -
ownership and occupancy of sald area or areas by members of the
negro race,

The Court does not take judicial notlce of the physicel nature
end character of Feyton Road and harlan Road and of the traffic
thereon and the use of sam¢ as speedways as lndleated 1 the
proffered affidavits of James L. Buffington and others,her¢inabove
mentioned, as matters of comuon enowledge. Moreover, the uge of
such roads, if any, in violation of traffie isws and regulations
were and are matters of law enforcement and not an excuse for
¢closing or abandoning portions of roads, and particularly portions
merely of two hundred (200) feet in length.

ORDINANCES VOID POR WANT OF SUPFICIENT
_DESCRIPTION

‘he ordinance ig relation to Peyton Road, S.W. provides:
"That portiou of Feyton Road, S.W. beginning at the northeast
corner of Land Lot 213, 14 District of fultonm County, and running
west approximately 200 feet as located in Land Lots R12 and 213,
14th pistrict of Fulton County, be and the same 1is hereby
abandoned for street purposes as no longer ﬂiided &® sueh.™

The eeparate similar crdicance in relation to Harlaml Road,
o.W, provides: "Thet portion of Harland Hoad, 5.W, from Tee Road
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south approximately 200 feet, as located in Land Loy 212 of the
1l4th District of Fultm County, be and the same 18 hereby

abandoned for stréet purposes as no longer needed as such,"

In the separate advertlsements of Notice of Public Hearing
in respect of each Road, 1t was stated that the ardinance was
introduced providing for the closiug and or abandonment of the
following as a street or public thoroughfare "vbelng no longer
useful or necessary f or the pmimaﬁ.use end convenience,"

The authority thus sought to be exercifed was evidently not
under the ordinance of the City of Atlante set forth in the Code
of the City of Atlanta, Charter and FKelated lLaws, as Sectlon
24.9 of Code of Atlanta of 1955, but rather under the Act of the
General Assenbly of Georgla, approved March &, 1862 (Gabrgia Laws
1962, Volume 2, Page 2743, et seq.), which expressly repealed
sald Section 24,9, The Act of 1982 is substantlially the same gs
Section 24.9 80 repealed. Thls Act, among other things, provides:
"The Mayor and Board of Aldermen of the City of Atlanta are
authorized ami empowered by resolution or ordinance to vacate and
abandon any street or porticn of street which in their judgment
i no longer useful or necessary for the public use and convenience,"
It also provides that 1f the Mayor and Board of Aldermen decide
to vacate Or abandon a street, "same shall thereafter cease to
be a street for any purpose whatever." The Aet alse provides

that "the City ls authorized in such cases to accept a conslderation

for the vacation of a strest."

It will be noted thati the ordinances glve the iength of
the portlons of the Roads, respecilvely, as gpproximately 200
feet, The exact dislance is uot staved, nor does the 200 feet
run to a fixed point,

In Little vs, Paskin, 135 Ga, 851 (2), 1t was held that
an application for the establishment of & new road under state
law contalned an insufficient description of the road proposed
to be established and was, therefore, subject to be dismissed on
the ground of insufficlient description,

-2



In Green v, road Board of Bibb County, 126 Ga. 693, it was
held that an order establishing the road involved in that case
wag vold for uncertainty of description of initial and terminal
pointe,

Particular attention 1 s eslled to the ¢ase of Smith vs,
deorgla Industrial Realty Company, 215 Ga. 431, involving a suit
for specific performance of an alleged contract for t he sale of
certain real property, wherein it was held that in metes and
bounds description, call of a certaln number of feet, more or less,
10 a pelnt, without a specific @escription of the polnt, rendered
the deseription so indefinite and uncertain as to render the
contract vold and incapableaff specifie perforuence. In the ease
&t bar the length of the proposed closed portions of Peyton Road
and Harlan Rcad 1s stated "approximately .

THe CRDINANCES ARE UNREASCNABLE, ARBITRARY AND
CAPRIC 10J5

seide from the racigl issue herelnafter discusced, the
ordinances under attack are rezarded by the Court as unreasonable,
arbitrary an¢ capriclcus, and ere, therefore, 1llegal and vold,
Assuning the deseriptione of the closures are legally sufficient,
their length is only spproximately two hundred (200) feet. The
distance of Peyton Road from the bsrrier on that Roapd south to 1ts
Junction with Harlan Rosd ls approximately twelve hundred sixty
(1260) feet., The distance from the junction south to Sewell Road
shown on the aketch- attached to affidavit of kuby L.Cemp and others,
P-3, does not show any eéast and weet crossg-over streets, and there
1s no evidence that such cross-over stro¢ts exlst, Ihat affidavit
shows linconvenience of use in the particulars ¥hereln set forth

and the lipeding of normal traffic as the result of the barricades.
The reservation in the ordinances of general easements for all

utilities, both public and private, lends supyort to the view that the
ordinances are arbitrary ang capricicus. The charter provision (see
Page 24 of this Urder and Judgment) provides that upon vaeation or
abandonment of a street, "same shall thereaiier cease to be a street
In thle connection, see also Gable vs,

City of Cedar Rapids (Supreme Cowrt of Iowa), 129 Northwestern, 737
(8), 729,




By the amendment of plaintiffs filed January 21, 1963 it
appears that the following plalntifis are negroes: L. K. Googer,
Mrs, Marion Googer, Mrs,Carrie Andrews, Harold Johnson, wrs,
Ernestine Johnson ard Theodore Wyatt, and that the other plaintiffs
are white persons., The lntervemors Mrs.Sera C. Hall and Carl
Thomas Kidd do not ralfe any racial 1ssue 1n thelr intervention
and are assumed to be white persons. None of the negroes reside
on Peyton Road,

It does not appear that any of the negroes who are parties
plaintiff own or occupy or eontemplate becoming omners or occupants
of any real property lylug south of the barricades erected in
Peyton Road or in Harlan Road, or in the area designated as the
Jtoy-Forrest or the Peyton Forrest areas. It appesrs that the
negroes reside at the following locetions or house numbers on
Harlan Road: L, K. Googer and »rs, Marlon Googer, 40 Harlan Road;
Harold Jonnson ani kire, Ermestine Johnson, 70 Harlan Read; Theodore
fiyatt, 80 Harlan koad, and srs, Carrie Andrews, 140 Harlan Road,
All of these persons reside north of the barrler which has been
erected 1n Harlan Read., The plaintiffs who are white persons all
reside on Peyton Road except Carl Thomas Kidd, one of the
intervenors,who resides at 241 Harlan Road, which appesrs to be
approximately four hundred (400) feet south of the barrier on
Harlan Road, There is, therefore, no lssue in the Gase at bar in respect
iof '« prese
barriers or in respect of such ownership or use of property in the

nte ownershlp or use of property south of the respective

Utoy-Forrest or Peyton Forrest areas. 7he gquestion lusofar as any
racial issue is concermed 1s in respect of the legality and
constitut ionality of the ordinances and the mplementttion thereof
by the erection of the barriers fort he purpose of establishing a
racial buffer, barrier or zone with the view of stabllizing or
effecting stablility for walte race ownership and occupancy in an
undefined area,referred to as the Harlan reyton Hoad area or Utoy-
Porrest and Peyton Road areas lying south of sald barriers and
preventing or attempting to prevent property ownership and ocecupaney
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of sald area or areas by members of th.e negro race, ag hereinabove
gtated, and thereby preventing the use of reyton Road and Harlan

Road as public streete by the plaintiffs and intervenors as complained
of in this case, That purpose of (he ordinances and their implementation
by the erection of the barrlers 1s in the view of the Court supported
both by the exercise of Judleial notice and by the evidence in the

case.

A8 early as forty-elght years ago the Supreme Court of Georgla,
in Carey v. City of Atlanta, 143 Ga. 192, held that an ordinence of
the City of Atlanta prohibiting white persone and colored persons
from residing 1n the same block denled the inherent right of a person
to acquire, enjoy and dispose «f property, and for that reason were
viclative of the d ue process clause of the Federal and State
Constitutions., This ordinance expressly recited that it wae enacted
"for preserving peace, conflict and 1ll feeling between the white
and colored race, and promoting the general welfare of the City."
This gase was declded February 12, 1915,

In 1918 in the case of Glover vs, City of Atlanta, 148 Ga, 285,
an ordinance of the City of Atlenta which prohibited colored persons
from occupying as a resldence any house upon any block upon which a
greater number of houses were occupled as reslidences by white people,
and vice versa, wa: held to be unconstitutional., The Glover case
followed the case of Buchanan ve, Warley, 245 U.S, 60, involving the
validity of a similar ordimance of the City of Loulsville, Kentucky,
and expressly overruled the ¢ase of Harden v, City of Atlanta, 147
Ga, 248, |

S¢e also Bowen vs, City of Atlanta, 159 Ga, M 5, decided in
1924, 1in which a zoning ordinance of the City of Atlanta undertaking
to zone certain residential districte as white districts and certain
residential districts as colored districts was inw lved, and in which
the Supreme Court held that the deeision in Glover v, City of Atlanta,
148 Gs, 285, was controlling.

It belng unluwful and unconstitutional to legislate in respect
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of ownership or occupancy of real property on the basis of race

or eolor, the legel conclusion is inescapable mnd incontrovertible,
and the Court o holds, that it is illegal and unconstitutional to
legislate in respect of use of public streets or portliong thereof
for the purpose of effeeting on the basls of race.or color the

ownership and occupancy of real property and the aequisition or
disposition or the market value thereof,

fver since the State Constitution of 1888, and csrried forward
in the State Constitutions of 1877 and 1945, 1t has been the
fundementsal law of this state that: "The social s tatus of the cltizens
shall never be the subject of leglslation.”

In the case of Scott vs, The State, 3 Ga, 321, d eclded at
the Debember Term, 1869 of the Supreme Court of Georgla, in’ Gpinion
by Joseph E, Brown, Chief Justice, it was sald: "That Section of
the Constitution forever prohibits legislation of any character
regulating or interferring with the social_ status, It leaves
soclal rights end status where it finds them,"

In Wolfe vs, Georgla Rallway & Elsctric Company, 2 Ga. App.
499, the Court, spesking through Richard Brevard Russell, Judge,
gald: "To recognize lnequality as to the civil or political rights
belonging to any citlizen or class of citizens_l, or to attempt to
fix the soclal status of any cltizen either by legislation or by
Judicial decision 13 repugnant to every principle underlying our
form of government,"

The voluntary principle etill remains with t he individual in
~—— nsp:;;:fh all such matters. |
a&r the Fifth nor Fourteenth Amendment positively comsands
integration of ihe races but only negatively forbids @vermtally
enforced segregation,
Cohen vs, Fublic Housiﬁg Administration (U.8. Court of Appetls,
Fifth Circuit), 257 Fed, 24, 73.
"Unauthorized deprivation of constitutional rights cannot be
Justified as velng the exereise of police power of a state.”
Anderson v, Courson (U.5, Listricét Court, Middle pistrict of
Georgia) , 205 Fed. Suppl. 806, clting Carey v. City of Atlanta, 143
Ga, 192, 201, -2



Desirable as it is to promote the public peace by preventing
race e¢onflicts, and important as 18 the preservation of t he public
peace, this aim camnot be accomplished by laws or ordinances which
deny rights ereated or protected by the Federal Constitution,

Anderson v, Courson, supra.

"The vindication of rights guaranteed by the Constitution can
not 'be coyditioned upon the absence of practical difficulties,”

Aaron v, Cooper (U.S, Court of Appeals, Eighth Circult), 257
Fed, 24, 33, and cases cited;

Wilttkamper vs, Harvey (U.S, Distriet Court, Middle Distriet
of Georgla), 1844 Fed. Supp. 7153

Anderson v. Courson, supra.

GRANT OF INTERLOCUTORY INJUNCTION

Under the facts and circumstances of this case as dlsclosed by
the evidence and also by taking Judiclial notice of matters of common
knowledge as Jhave rbéen~ above set forth, it 1s the view and opinion
of the Court that an interlocutory injunction should be granted in
favor of the plaintiffs and against the defendant City of Atlamta
afd against the individual defendants in their officlal capaclty only
as Mayor and Members of the Board of Aldermen, as herelnafter set
forth, The Court regards the followlng cases as controlling in the
matter of such injunctive relief, |

punlap v. TAft, 20¢ Ga, 201, 208, 209, and cases clted;
Coker v. Atlanta, Btc, Railway Co., 123 Ga. 483;

Rider v, Porter, 147 Ca. 760 (2);

Town of kentz v. Roaeh, 154 Ga. 491 (5);

City of Blue Ridge ¥. Kiker, 189 Ga. 717;

city of Blue Kidge v. Kiker, 190 Ga, 2083 .

Mpddox v, Willis, 205 Ga., 596, 597 (6).

See also Barham v, Grant, 185 Ga. 601, 605,

While the Googer case, supra, related to vacé.ticn of street for
private purposes, and while the rewritten petition in the case at bar,
among other things, referred in paragraph 12(a) to the closure of the
respective portions of Peyton Road and Harlan Road “for the benefit of
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private persons," there is in the Court's opinion no distinction
between the closing of a street or portion of a street 1llegal ly or
in violation of constitutional righis, from that of suchc losure
for the beneflt of private individual or individuals.

In respect of the question of inquiring into the motives o
the members of a governing body, see Minnesota v, Barber, 136 U.S8,
313, and cases cited, end particularly the case of Mugler v, Kansas,
123 U,S, 663, 661, '

IT I8, THEREFORE, CONSIDER: D, ORDERED AND ADJUDGED that an

interlocutory injunction be and the same is hereby granted restraining

and enjoining the defendant City of Atlanta and t he individuasl
defendants, in their officiel capacity only as Mayor and Members of
the Board of Aldermen of the City of Atlanta, respectively, from
continuing to maintain the barricades whieh have been ereeted in
Peyton Road, S.W, and Harlan Koad, 3.V, pursuant to the ordinances
of the City of Atlanta adopted and aspproved December 17, 1962, and

aleo fromdcontinuing by said barricsdes -pribysother meams to lmpede
or interfere with ihe usual flow of pedestrian and vehicular traffiec

along sald “eyton and Harlan Roads, and from continuing to prevent
Plaintiffs from the use of sald Roads as public thoroughferes by
sald barricades, or otherwise.

IT IS5 FURTHER ORDERSD AND ADJUDGED that sald defendents remove
or cause to be removed sald_ barricades and each of them on or before
flve o'cloek P.M, on konday, March 4, 1963,

This March 1, 1963,

—JUDGE, SUP . CUURT. A%
JUDIC AL C IKCUTE,





